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THE SPANISH TREATY CLAIMS. 

BY HANNIS TAYLOR, LL.D., SPECIAL COUNSEL FOE THE UNITED 

STATES GOVERNMENT BEFORE THE SPANISH TREATY 

CLAIMS COMMISSION. 



In an article which appeared under the above title in this 
Review, in February, 1905, Mr. Crammond Kennedy, a distin- 
guished jurist of wide experience, who represents large interests 
now pending before the Spanish Treaty Claims Commission, ex- 
amined in a censorious rather than a critical spirit the larger 
aspects of the judicial work so far performed by it. The essence 
of his contention was that the Commission failed to do its duty, 
because it has not seen fit to base its judicial action entirely upon 
certain political declarations made by the Executive at the time 
the war for intervention was undertaken by the United States 
against Spain. To state his case in his own language: 

" Whether the war of intervention was justified or not is immaterial, 
so far as the duty of the United States to pay these claims of her citi- 
zens is concerned. It did intervene, and, in accordance with the avowed 
grounds and purposes of its intervention, and in the exercise of the 
conqueror's right, it exacted indemnity for all those individual claims 
' of every kind,' and agreed in the treaty to adjudicate and settle them. 
Neither the fact of Spain's responsibility, nor the grounds on which the 
United States held her responsible and expelled her from Cuba, can be 
questioned by the Commission." 

The writer was good enough, however, to concede that the Com- 
mission is not entirely an automaton, because, after stating that 
the claims which have been presented " amount in round figures 
to sixty million dollars," he frankly admitted that " it is safe to 
say that the actual and direct damage will not aggregate more 
than one-half of the amount claimed." His grievance is that, 
in adjudicating upon the amounts actually due, the Commission 
is proceeding " according to the merits of the several cases, the 
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principles of equity and international law" — the rule of action 
prescribed by the organic act — and not according to certain po- 
litical declarations made by the Executive just before the war 
of intervention began. So extreme is that position that it has 
startled even the Marquis de Olivat, an eminent Spanish publi- 
cist, who, in a very calm, critical and judicial spirit, has re- 
viewed Mr. Kennedy's article in " The Eeview of International 
Law and Foreign Politics," Madrid, July, 1905. The Marquis 
says: 

" While, as heretofore remarked, we will reserve a more careful 
opinion until we have studied in its entirety the work of those here 
accused of lesa-patria, in an article which savors strongly of an advo- 
cate's plea of consolation for a distressed client, we must admit that 
the decision and the doctrine which it upholds will receive different 
treatment, according as they are weighed on their intrinsic merits, or 
considered as the pronouncement of an American tribunal. It is obvi- 
ous that, if our Government had been called upon to adjudicate upon 
these claims, its decisions would have been in accord with that of the 
Commission, that is, that our Government was not liable for injuries 
inflicted by those who were not vested with its authority, and were not 
de facto under its control; and that the result of the acts complained 
of were the unavoidable but not unlawful consequences of the war." 

The Spanish jurist reached that obvious conclusion because the 
essence of the treaty agreement was that the United States should 
pay only such of the claims in question against Spain as Spain 
was liable for under the principles of international law. There- 
fore, the only real question at issue is this: Was that, in fact and 
in truth, the essence of the treaty agreement? 

By Article VII of the Treaty of Peace with Spain, it was pro- 
vided that : 

" The United States and Spain mutually relinquish all claims for 
indemnity, national and individual, of every kind, of either Government, 
or of its citizens or subjects, against the other Government, that may 
have arisen since the beginning of the late insurrection in Cuba and 
prior to the exchange of ratifications of the present treaty, including all 
claims for indemnity for the cost of the war. The United States will 
adjudicate and settle the claims of its citizens against Spain relinquished 
in this article." 

Mr. Kennedy has labored hard to read into the treaty certain ex- 
pressions made during the preliminary negotiations, in order that 
it may appear that the cession to the United States was made by 
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Spain as compensation for the losses and expenses occasioned the 
United States by the war and for the claims of its citizens by 
reason of the injuries and damages they may have suffered in 
their persons and property during the last insurrection in Cuba. 
After reviewing Mr. Kennedy's attempt in that regard, his 
Spanish critic's conclusion is that he has entirely failed. The 
Marquis de Olivat says : 

"Nor does he forget to record that in the session of the 30th of Oc- 
tober, the President of the American Commission stated that he was 
not averse that it should appear in the treaty that the cessions of 
territory were made on account of and as indemnity for the losses and 
injuries suffered by American citizens. This promise was not carried 
out, and in its final form the treaty did not even preserve the vague 
allusion made to this feature of compensation in the form presented by 
the Secretaries at the meeting of the 30th of November, and which was 
in these words: ' Spain and the United States, in view of the agreement 
arrived at by the present Treaty, mutually relinquish all claims,' etc. 
[Red Book, p. 254.] All that remained was the attenuated phrase 
bracketed above, 'by the present Treaty,' which conveyed quite a differ- 
ent sense, and was moreover only preserved in the Spanish version." 

Thus, even from the Spanish point of view, the treaty, when 
cast "in its final form," contained no such implied stipulation 
or understanding as Mr. Kennedy contends for. It follows, 
therefore, that the real meaning of the treaty must be drawn 
from its actual provisions, construed in the light of the terms of 
the organic act creating the Commission, whose duty it is to 
"adjudicate and settle the claims of its citizens against Spain 
relinquished in this article." And here should be emphasized 
the real attitude of the United States to the bulk of these claims 
at the time the treaty was made. Spain was never called upon 
to pay, or even to acknowledge obligation to pay, such claims. 
The American Minister at Madrid was specially instructed not 
to make demands, but simply to notify the Government of Spain 
that such claims had been filed in the Department of State at 
Washington by persons claiming to be American citizens and 
residing and owning property in the island of Cuba. When 
Spain's Minister of State, the Duke of Tetuan, made formal de- 
nial of liability for such claims under the law of nations, Mr. 
Olney promptly replied, in a despatch dated December 29th, 
1896, as follows: 

" As Spain has not been called upon to pay, or to acknowledge obli- 
gation to pay, these claims, the general denial of obligation to pay them, 
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or to inquire into the facts upon which they are based, made by the 
Duke of Tetuan, is at this stage premature and inadmissible. At the 
proper time, all the Cuban claims of which Spain has been given notice, 
but which she has not been called upon to pay, will be examined, each 
upon its individual merits, and dealt with according to the law and the 
facts as they appear to this Government." 

When the United States, in the treaty in question, released Spain 
from all liability on account of these claims, it assumed the ob- 
ligation to pay to its own citizens only such claims as were law- 
fully and justly due to them from Spain under the law of nations. 
In order to carry into effect the stipulations of Article VII of 
the treaty, Congress, by an act approved March 2nd, 1901, created 
the Spanish Treaty Claims Commission, composed of five well- 
known jurists. The functions and powers of the Commission 
were thus defined : 

"Whose duty it shall be, and it shall have jurisdiction, to receive, 
examine, and adjudicate all claims of citizens of the United States 
against Spain, which the United States agreed to adjudicate and settle 
by the seventh article of the treaty concluded between the United States 
and Spain on the tenth of December, armo domini eighteen hundred and 
ninety-eight. It shall adjudicate said claims according to the merits 
of the several cases, the principles of equity, and of international law." 

That rule thus prescribed by Congress, for the direction of the 
Commission in its adjudications, is borrowed from a formula, 
more than a century old, which appears in numerous treaties be- 
tween the United States and foreign countries creating mixed 
commissions for the settlement of claims. In the Treaty of 1794 
between this country and Great Britain, it was provided that the 
Commissioners appointed for the adjudication of claims " shall 
decide the claims in question according to the merits of the sev- 
eral cases, and to justice, equity and the laws of nations." The 
substance of the rule is found in like treaties between the United 
States and the following countries: Spain (1795), Mexico 
(1839), Mexico (1868), France (1880). Under the treaties 
between the United States and Spain (1819), Spain (1834), 
Denmark (1830), Prance (1831), and the two Sicilies (1832), 
by which this Government relinquished the claims of American 
citizens against those countries and assumed the payment there- 
of, ot accepted a lump sum therefor, the several domestic com- 
missions were directed, either by an express requirement of the 
treaty or by subsequent act of Congress, to apply the above-eetab- 



742 TSE NORTH AMERICAN REVIEW. 

lished rule of adjudication in the settlement of such claims. In 
order to determine, upon the threshold of its labors, the precise 
scope and meaning of that rule, as embodied in the act creating 
it, the Commission called upon all the learned counsel interested 
in its proceedings to enlighten it by debate and interpretation. 
After weeks consumed in discussions of that character, partici- 
pated in by some of the foremost publicists in this country, the 
almost unbroken consensus of opinion was that Spain is the real 
defendant, and that every claimant who calls upon the United 
States to pay must first establish the fact that Spain is pri- 
marily liable under the principles of international law. As Mr. 
John Bassett Moore well expressed it in his printed argument: 

" The Commission is to consider the claims precisely as if they still 
constituted subsisting demands against the Government of Spain; for, 
although the United States has undertaken to ' adjudicate and settle ' 
them, they remain in their nature international, and are to be tried by 
the principles by which the liability of independent nations, one to 
another, is governed." 

Mr. James Eussell Soley, in a more extended statement said: 

"The statute constituting this tribunal rightly prescribes: 'It shall 
adjudicate said claims according to the merits of the several cases, the 
principles of equity and of international law.' But the tribunal, in so 
passing upon the claims, cannot ignore the fundamental fact that the 
real controversy here, whatever may be the attitude of the Attorney- 
General, is a controversy between two states, the United States on the 
one hand, whose citizens have been injured, and Spain on the other, 
which is responsible for the injury. The Commission is to determine 
primarily the question, what amount Spain should have paid to the 
United States for each of these claims had the United States not as- 
sumed their payment. In its technical position of a defendant against 
these claims, the United States stands in the place of Spain, and no 
defence is open to this technical defendant that would not have been 
open to the real defendant in the controversy." 

The conclusions thus reached as to the real attitude of the claim- 
ants towards Spain and the United States, and as to the duty of 
the Commission to test, by the rules of international law, the 
validity of each claim presented, were supported by a consensus 
of opinion among counsel for the claimants, which would have 
been practically unbroken if Mr. Kennedy had given his assent. 
At a later day, he ably presented his contrary view, strongly 
seconded by the Hon. John G. Carlisle. The Commission, al- 
though a tribunal of domestic origin, considers its duty to be to 
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administer the law of nations just as an admiralty court of 
domestic origin administers that law. Speaking of the duty of 
such a court, Lord Stowell said, in the ease of the " Maria " : 

" It is the duty of the person who sits here [at London] to determine 
this question exactly as he would determine the same question if sit- 
ting at Stockholm; to assert no pretensions on the part of Great Britain 
which he could not allow to Sweden in the same circumstances." 

International law has no locality; the method of its administra- 
tion has nothing whatever to do with the origin of the tribunal 
by which it is administered. 

Charged as it is by the act creating it with the duty of ap- 
plying the law of nations to the claims pending primarily 
against Spain, the Spanish Treaty Claims Commission has been 
forced to formulate, with more precision and exactness of defini- 
tion than was ever given them before, the international rules 
regulating the liability of a parent state in the presence of an 
insurrection which passed, from the very beginning, beyond its 
control. If the rules as thus formulated stand the test of criti- 
cism, if they are accepted generally by publicists as sound ex- 
positions of the principles involved, the work of the Commission 
will become notable in the history of international law. The 
following is the text of the eleven rules laid down by the Com- 
mission, which defy abridgment: 

" 1. Under Article VII of the treaty of Paris, the United States 
assumed the payment of all claims of her own citizens for which Spain 
would have been liable according to the principles of international law. 
It follows, therefore, that the sole question before this Commission is 
that of the primary liability of Spain, which is not in any way enlarged 
by the agreement of the United States to adjudicate and pay such claims. 

" 2. Although the late insurrection in Cuba assumed great magnitude 
and lasted for more than three years, yet belligerent rights were never 
granted to the insurgents by Spain or the United States so as to create 
a state of war in the international sense which exempted the parent 
government from liability to foreigners for the acts of the insurgents. 

" 3. But, where an armed insurrection has gone beyond the control of 
the parent government, the general rule is that such government is 
not responsible for damages done to foreigners by the insurgents. 

" 4. This Commission will take judicial notice that the insurrection in 
Cuba, which resulted in intervention by the United States and in war 
between Spain and the United States, passed, from the first, beyond the 
control of Spain, and so continued until such intervention and war took 
place. 
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" If, however, it be alleged and proved in any particular case before 
this Commission that the Spanish authorities by the exercise of due 
diligence might have prevented the damages done, Spain will be held 
liable in that case. 

" 5. As war between Spain and the insurgents existed in a material 
sense, although not a state of war in the international sense, Spain was 
entitled to adopt such war measures for the recovery of her authority 
as are sanctioned by the rules and usages of international warfare. If, 
however, it be alleged and proved in any particular case that the acts 
of the Spanish authorities or soldiers were contrary to such rules and 
usages, Spain will be held liable in that case. 

" 6. As this Commission has been directed by Congress to ascertain 
and apply the principles of international law in the adjudication of 
claims of neutral foreigners for injuries to their persons and property 
caused by a parent state while engaged in subduing by war an insur- 
rection which had passed beyond its control, it cannot fail, in deter- 
mining what are and what are not legitimate war measures, to impose 
upon the parent state such limitations as the consensus of nations at 
the present day recognizes as restricting the exercise of the right to 
remove all the inhabitants of a designated territory and concentrate 
them in towns and military camps, and to commit to decay and ruin 
the abandoned real and personal property or destroy such property and 
devastate such region. 

" 7. Adopting, therefore, a wide and liberal interpretation of the prin- 
ciple that the destruction of property in war where no military end is 
served is illegitimate, and that there must be cases in which devasta- 
tion is not permitted, it should be said that, whenever reconcentration, 
destruction, or devastation is resorted to as a means of suppressing an 
insurrection beyond control, the parent state is bound to give the 
property of neutral foreigners such reasonable protection as the par- 
ticular circumstances of each case will permit. It must abstain from 
any unnecessary and wanton destruction of their property by its re- 
sponsible military officers. When such neutral foreigners are included 
in the removal or concentration of inhabitants, the government so re- 
moving or concentrating them must provide for them food and shelter, 
guard them from sickness and death, and protect them from cruelty 
and hardship to the extent which the military exigency will permit. 
And, finally, as to both property and persons, it may be stated that the 
parent state is bound to prevent any discrimination in the execution of 
concentration and devastation orders against any class of neutral for- 
eigners in favor of any other class or in favor of its own citizens. 

" 8. Subject to the foregoing limitations and restrictions, it is un- 
doubtedly the general rule of international law that concentration and 
devastation are legitimate war measures. To that rule, aliens as well as 
subjects must submit and suffer the fortunes of war. The property of 
alien residents, like that of natives of the country, when 'in the track 
of war,' is subject to war's casualties, and whatever in front of the 
advancing forces either impedes them or might give them aid when 
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appropriated, or if left unmolested in their Tear might afford aid and 
comfort to the enemy, may be taken or destroyed by the armies of 
either of the belligerents; and no liability whatever is understood to 
attach to the government of the country whose flag that army bears and 
whose battles it may be fighting. 

" If, in any particular case before this Commission, it is averred and 
proved that Spain has not fulfilled her obligations as above defined, she 
will be held liable in that case. 

" 9. It is the opinion of the Commission that the treaty of 1795 and 
the protocol of 1877 were in full force and effect during the insurrec- 
tion in Cuba, and they will be applied in deciding cases properly falling 
within their provisions. 

" 10. As to the first clause of Article VII of the said treaty, wherein 
it is agreed that the subjects and citizens of each nation, their vessels, 
or effects shall not be liable to any embargo or detention on the part of 
the other for any military expedition or other public or private pur- 
pose whatever, the Commission holds that, whether or not the clause 
was originally intended to embrace real estate and personal property 
on land as well as vessels and their cargoes, the same has been so con- 
strued by the United States, and this construction has been concurred 
in by Spain; and, therefore, the Commission will adhere to such con- 
struction in making its decisions. 

" 11. But neither this particular clause nor any other provision of the 
treaty of 1795 will be so applied as to render either nation, while 
endeavoring to suppress an insurrection which has gone beyond its 
control, liable for damages done to the persons or property of the citi- 
zens of the other nation when found in the track of war, or for damages 
resulting from military movements unless the same were unnecessarily 
and wantonly inflicted." 

It is reasonable to say that an application of the foregoing 
rules to the pending cases will sweep at least three-fourths of them 
from the docket. Under these rules, it is only in exceptional 
cases that claimants can hope to recover. Under such circum- 
stances, it is perfectly natural and proper that counsel for claim- 
ants should be averse to bringing their cases to final hearing, 
hoping, as they do, to have the findings of the Commission, as to 
general principles, reversed upon appeal to the Supreme Court 
of the United States. That the Commission is far more eager to 
proceed than counsel for claimants is evident from the fact that, 
on May 2nd, 1905, the Commission heard motions to dismiss for 
want of prosecution in 141 cases, the result being that, while 
there were 33 cases dismissed for that cause, there were 153 
extensions of time on written applications of claimants for causes 
shown, which included 45 cases of extensions where dismissals 
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had not been asked for. Ko complaints were made of delay or 
neglect on the part of the Commission, or of the Assistant At- 
torney-General and his associates, in the full attendance of coun- 
sel present. On January 30th, 1906, the Commission heard 107 
claimants who had been ordered by the Commission itself to 
show cause why their cases should not be dismissed for want of 
prosecution, and also 50 motions of the Attorney-General to dis- 
miss for the same cause, with the result that, either in writing 
or orally, all claimants successfully resisted dismissal and in- 
sisted upon further time. The reason for this holding back upon 
the part of claimants is fully explained by Mr. Kennedy, when 
he says : " Congress should grant an appeal to the Supreme 
Court of the United States, and thus secure a judicial construc- 
tion of Article VII of the Treaty of Peace, as its importance 
demands." A bill with that object in view is now pending in 
Congress, to which the Commission is making no opposition 
whatever. If the bill passes, as it likely will, the claimants 
will have the opportunity to have reviewed in the court of last 
resort principles of international law which interest publicists 
in every part of the world. 

Hannis Taylor. 



